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Abstract

The national legal system encompasses laws that are applicable in Indonesia with all of the 
mutually supporting elements in order to anticipate and overcome problems that can arise 
in the life of society, citizens and the nation based on Pancasila and the Constitution of the 
Republic of Indonesia. One of the elements of the national legal system is legislation. Act 
Number 12 of the Year 2011 regulates the types of laws and legislations, yet it does not regulate 
the existence of religious law. On the other hand, the 1945 Constitution of the Republic of 
Indonesia guarantees the freedom of embracing religion. This recognition of the freedom to 
embrace religion should have implications for the recognition of religious rights over religious 
law. Hindu law is manifested in the Bhisama of the Parisada Hindu Dharma Indonesia Pusat, 
yet its existence is not apparent in the national legal system. This paper aims to gain an 
understanding of the issue through a discussion of the legal status and implications of the 
Bhisama Parisada in the national legal system.
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INTRODUCTION
Hindu Parisada of Indonesia (hereinafter referred to Parisada) has regulates some numbers of 
Bhisama, namely: a. Bhisama about the sanctity of the temple, set in Denpasar on January 25, 
1994; b. Bhisama about Sadhaka, set in Mataram on 28 October 2002; c. Bhisama about the 
practice of Catur Warna, set in Mataram on 29 October 2002; d. Bhisama about Dana Punia 
(charity), set in Mataram on: October 28, 2004; e. Bhisama on Guidelines for Diksa Dvijati, 
set in Denpasar on May 7, 2005; and f. Bhisama on the Procedure of Use of Rare and / or 
The Endangered Biological Resources in the Hindu Religious Ceremony, set in Denpasar on 
August 31, 2005.

On the other side, the Republic of Indonesia has set the types of legislation as one of the 
elements of the National Legal System, which can be divided into types of legislation in the 
structural-hierarchy and types of functional-hierarchy legislation, as stated in Article 7 and 
Article 8 of the Act of the Republic of Indonesia Number 12 Year 2011 on the Establishment 
of laws (hereinafter referred to as Act 12/2011), Act 12/2011 does not explain the existence of 
Bhisama of Parisada, whereas the 1945 Constitution of the Republic of Indonesia  (hereinafter 
referred to as the 1945 Constitution) and the Act of the Republic of Indonesia Number 39 of 
1999 on Human Rights (hereinafter referred to as Act 39/1999) guarantees the right of faith as 
a human right.

The problem is related to the existence of Bhisama of Parisada in the national legal system. 
This involves the recognition of the State on existence of Bhisama of Parisada, which will be 
discussed through the form, content and implications of recognition.

For a discussion of the issue, the method of jurisprudence is used, including identifying, 
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systemize, and interpret legal texts, the 1945 Constitution, Act 39/1999, Act 12/2011, 11/1951 
Peswara of Bali Parliament, Bali Regulation 16/2009, and the Supreme Court Decree Number 
65 P / HUM / 2013, as well as Bhisama of Parisada, based on theoretical view of the recognition 
and legal pluralism.

 

RECOGNITION FORM OF  BHISAMA OF PARISADA IN NATIONAL LEGAL SYSTEM 
1945 Constitution guarantees freedom of religion, namely Article 28E (1), Article 28 paragraph 
(1), and Article 29 paragraph (2). From these chapters can be gained the understanding that 
freedom of religion as a human right that can not be reduced under any circumstances is a 
freedom of faith and to worship according to their religion. That is, free to embrace the religion 
and to worship according to his religion and beliefs. Also means free from the pressure of 
others in religion and to worship according to their religion or belief. Included in the embrace 
religious freedom is the freedom to practice religious law.

On the human rights of the existing obligations of the State, as provided for in Article 28 
paragraph (4) of the 1945 Constitution, “The protection, promotion, enforcement and fulfillment 
of human rights is the responsibility of the state, especially the government.”

In addition to the 1945 Constitution, rights also regulated in the Act of the Republic of Indonesia 
Number 39 of 1999 on Human Rights (hereinafter referred to as Act 39/1999). Importantly, 
though, the provisions of Article 50 of Act 39/1999, “Women who have grown and have been 
married or has the right to take legal actions themselves, unless otherwise stipulated by 
religious law.” This provision indicates the necessity to recognize the validity of the law of each 
religion.

From the standpoint of legal theory, recognition related with meta-rules. HLA Hart mentions 
three kinds of meta-rules, namely: rules of recognition, rules of changes and rules of authority. 
In particular the rules of recognition is rules that establish rule of conduct which must be 
complied with in in a particular legal community.  Recognition of HLA Hart in view with regard 
to the customs regulations have legal status in a legal system, can occur via two (2) ways. 
First, until the court decrees in particular cases, the rules are the customs not the law. When 
the court decrees, thenfor the first time, customs regulations receive legal recognition. Second, 
the customary rules acquire the legal status secretly by the sovereignty shareholders - those 
who hold the sovereignty to makes the law (Hart 1986: 45).

In essence, the rule of recognition is granting legal status to a law in the country’s legal system, 
which thus should be adhered to in a society certain law (Atmaja 2016: 80-81). Associated 
with Bhisama of Parisada, meaningful granting legal status to Bhisama of Parisada in the state 
legal system.

Such recognition can occur through the judiciary or through bodies in authority to make laws. 
In terms of weight in authority to make laws, can be divided into two (2) schemes, namely the 
first, tacitly recognition in the sense of respecting an Bhisama of Parisada -Not disrupt and / or 
destroy, the second, the recognition of the existence of Bhisama of Parisada explicitly, as with 
integrate the content of Bhisama of Parisada into legislation. This happens with Bhisama about 
Purity of Temple as outlined in the Bali Provincial Regulation No. 16 Year 2009 on Spatial 
Planning of Bali Province 2009-2029 (hereinafter referred to as Bali Regulation 16/2009), was 
set in Denpasar on December 28, 2009.

Case in contrast to Bhisama about the practice of Catur Warna, the content on Asupundung 
and Alangkahi Karang Hulu has been poured in Peswara of Bali Parliamant, long before the 
enactment ot the Bhisama, namely in Peswara that governing Marriage Relationship Between 
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the Catur Wangsa in Bali (Peswara of Bali House of Representatives  Number: 11 / D.P.R.D. ), 
was set in Denpasar on July 12, 1951 - herein after called Peswara of Bali Parliament 11/1951. 
It can be said, Peswara of Bali Parliament 11/1951 is a form of recognition of the content 
relating to the practice of Catur Warna - which then the relevant content poured in Bhisama of 
Parisada. Further discussed in the following paragraphs.

CONTENTS AND IMPLICATIONS OF BHISAMA OF PARISADA RECOGNITION IN THE 
NATIONAL LEGAL SYSTEM
Bhisama about the practice of Catur Warna, among others, specify that in order to restore 
the Catur Varna system in Hindu society in Indonesia should be taken step-by-step practice: 
“Patiwangi Rite must be abolished in line with the abolishment of the tradition Asumundung 
and Karang Hulu by the Government Council of Bali Year 1951. “Thus, the material on” 
Asumundung and Karang Hulu “was removed by the Peswara of Bali Parliament 11/1951. 
Article 4 of Peswara of Bali Parliament 11/1951 determines, “Customary law is called Asu 
Pundung and Anglangkahi Karangl Hulu, is abolished”.

The legal facts indicate that formally the State in this case the Bali Parliament does not 
give recognition to the Bhisama of Parisada, because Peswara of Bali Parliament 11/1951 
determined long before the Bhisama of Parisada establishment, what happened instead 
of strengthening the substance Peswara of Bali Parliament 11/1951, because it provides a 
moral-religious foundation. Instead, Peswara of Bali Parliament 11/1951 also strengthen the 
practice of Bhisama about Catur Warna, because it is a state law, the prohibition of marriage 
Asu Pundung and Alangkahi Karang Hulu has been abolished. Therefore, Patiwangi Rite also 
should be abolished.

Bhisama about the sanctity of the temple, set in Denpasar on January 25, 1994. The contents 
of Bhisama important are:

Shrines have a radius of sanctity called Kekeran zone with size, Apeneleng, Apenimpug, and 
Apenyengker. Sad Khayangan use the size Agung Apeneleng (at least 5 Km from temple), for 
Dang Khayangan uses size Apeneleng Alit (at least 2 km from the temple), and for Khayangan 
Tiga and others used size Apenimpug or Apenyengker.

The Bhisama on sanctity of the temple of recognition by the State, in this case by the Provincial 
Government of Bali as outlined in the Bali Regulation 16/2009. Important content of Bali 
Regulation 16/2009 concerning the scope of the region and its holy places sanctity radius 
stipulated in Article 50 paragraph (2), “holy place region as referred to in Article 44 paragraph 
(1) alphabet b, determined referring to 1994 Bhisama PHDIP, with the following criteria:

a.   the area around Sad Kahyangan temples with a radius of at least Apeneleng Agung equal 
to 5,000 (five thousand) meters from the outer side wall of the temple;

b.   the area around the Dang Kahyangan Temples with a radius of at least apeneleng alit 
equivalent to 2,000 (two thousand) meters from the outer side wall of the temple; and

c. Regional shrine around Pura Kahyangan Tiga and other temples, with a radius of at least 
Apenimpug or Apenyengker.

“The legal fact is in addition to showing the shape recognition on Bhisama about sanctity of 
the temple in this kind of legislation in the form of local regulation, also shows the contents of 
the recognition that integrating content from Bhisama on Temple Purity in the articles of Bali 
Regulation 16/2009. This can be explained theoretically by using theory that developed by 
Sally Falk Moore.
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Sally Falk Moore argues, that the semi-autonomous social field capacity to make rules and 
means which causes or force a person subject to the rules, as well as to be in a broader social 
frame of reference, namely the state, which allows the rules arising from inside to be effective 
and have the power that determines how to submit or not to submit to the rules made by the 
state (Moore1978:55-56).

Parisada, in the theoretical framework of the social groups that are labeled semi-autonomous 
social field,which has the capacity to make the rules of the Bhisama of Temple Purity, which 
is then integrated into Bali Regulation 16/2009. So, as stated Sally Falk Moore, that court 
or legislation body can make a custom becoming law, on the contrary, a social field of semi-
autonomous to make the law became customary habit (Moore 1978: 57, 79), in this case the 
Provincial Government of Bali making Bhisama about the sanctity of the temple as part of state 
law.

The implication of the form and content of state recognition (in this case the Provincial 
Government of Bali) is Bhisama about the sanctity of the temple have legally binding force of 
the country. In addition, associated with this type of legislation, according to Act 12/2011, the 
sanctity of the temple Bhisama about being at the level of Provincial Regulation (Article 7 (1) 
f of Act 12/2011).

Regarding radius of sanctity of the temple, not only in the area of Bhisama of Parisada  settings 
and then in the area of regulation of local regulation, but also in the area of customary law 
setting known as Karang Kekeran.Customary law community of Desa Adat Pecatu -which 
is located in the district of Badung- questioned the existence of the sanctity of the temple 
Bhisama integrated into Bali Regulation 16/2009, which raises implications that customary 
law on Karang Kekeran doesn’t apply in Pecatu - one temple of Pura Sad Kahyangan located 
in the Pecatu Village - and detrimental to the interests of local customary law communities. 
This issue is to cause tension between supporters of the sanctity of the temple Bhisama and 
supporters of Karang Kekeran under customary law of Desa Adat Pecatu (Arniati 2017: 35-
58).

The issue then came to legal review under the Acts in the Supreme Court, which pertains to the 
Bali Regulation 16/2009. After going through the Supreme Court hearing of the Supreme Court 
Decision Number 65 P / HUM / 2013 (hereinafter referred to PUMA 65 P / HUM / 2013). The 
verdict rejected the request of the applicant, with the consideration that the rules concerning 
indication of the direction of sacred place zoning in Bali Regulation 16/2009 does not conflict with 
the foundation of the establishment of legislation, in particular foundation and cornerstone of 
economic sociology as well as the principle of “workable” because as a rule contains indication 
of zoning directives, Bali Regulation 16/2009 is still have opportunities to each Regency / City 
government to further clarify and specify zoning regulations in local legislation of each regency 
/ city while respecting customary law and local knowledge of each Regency / City (PUMA 65 
P / HUM / 2013: 38).

The fact that the regulation can be understood in terms of a model borrowed three legal 
pluralism, as stated by Werner Menski, that there are three main types of law created by the 
community, the state, and by religion / ethics / morality. In turn, each of these three elements 
is also plural, ie, each element contains the elements of the other two elements. Thus, you 
will find the level of deeper legal pluralism intrinsik, which then produces nine elements or 
components of the law. The following figure illustrates this model (Werner Menski 2012: 815-
818).
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Using the triangular model of legal pluralism, the Bali Regulation 16/2016 which incorporate 
Bhisama about the sanctity of the temple to the article, is at number 23 in triangular of state, in 
terms of customary law there are three communities, in this case the Karang Kekeran of Desa 
Adat Pecatu which is located at number 11 means that without the influence of the other two 
elements, and the triangle Religion / Ethics / Morality are Bhisama of Temple Purity located 
at number 33 also without interference from the other two elements. Bali Regulation 16/2016 
in the State triangles placed at number 23 to mark the area that concerns the Bali Regulation 
16/2016 sacred place under the influence of other elements, namely of the triangle elements 
Religion / Ethics / Morality, in this case about the sanctity of the temple of Bhisama, That is, 
the regulation does not reflect the Bali 16/2016 instead of legal pluralism, but reflects legal 
pluralism within the meaning under the influence of religious elements (Atmaja, et.al,2017: 
120-121).

         Local legislation of each regency / municipality that accommodates the traditional rights 
of indigenous and tribal peoples, including their traditional rights to regulate the area a sacred 
place, in accordance with the legal reasoning of the Supreme Court stated in PUMA 65 P / 
HUM / 2013, it will obtain that the about policies on the area of spatial planning in Bali reflecting 
triangle of legal pluralism, the Provincial Regulation which accommodates Bhisama of Temple 
Purity and Regulation of the Regency / City which accommodates about Karang Kekeran 
customary law.

CONCLUSION
Based on the foregoing analysis above some important remarks as endnotes. First,6 (six) 
Bhisamas of Parisada, there are two (2) Bhisama Parisada related to the legislation, namely 
Bhisama about the sanctity of the temple and  Bhisama about the practice of Caturwarna. 
Bhisama about the sanctity of the temple is recognized for its existence is based on Bali  
Legislation 16/2009. While the practice of Catur Warna Bhisama not formally recognized for its 
existence, but its contents in conformity with the Peswara of Bali Parliament 11/1951, in other 
words the recognition that Asu Pundung and Alangkahi Karang Hulu contradicts the practice of 
Catur Warna, therefore Asu Pundung and Alangkahi Karang Hulu should be abilished.

Figure 1. Triangles Legal Pluralism
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Second,recognition of the existence of the Bhisama of sanctity of the temple local regulation by 
placing a sacred area as local protected areas. Determination of the sacred area by integrating 
Bhisama about the sanctity of the temple in Bali Regulation 16/2009.

Third, recognition referred to above are expressly recognition of the existence Bhisama of 
Parisada. However, in addition to the recognition explicitly some tacit recognition of the laws 
of the country, in this case shaped in honor of the existence of Bhisama of Parisada, ie by not 
bothering or abolish them.

Fourth,in particular Bhisama about the sanctity of the temple, the implications of the form and 
content of state recognition (in this case the Provincial Government of Bali) is Bhisama about 
the sanctity of the temple have legally binding force of the country. In addition, associated with 
this type of legislation, then Bhisama about the sanctity of the temple located on the type of 
Provincial Regulation as material content.
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